compliance are greater  than  the hazards of non-compliance;   (2)   alternative
means of  protecting miners are unavailable;   and  (3)  modification  proceedings
under Section 110(c)  of the Act would have been  inappropriate.   Secretary v.
Penn Allegh Coal Co., Inc.,  3 FMSHRC 1392   (1981).     Even assuming  that modifica-
tion proceedings  would have been inappropriate under  the unique  facts of this
case (an evidentiary matter which was not,  however,   fully developed  at hearing),
Westmoreland has failed  to  sustain its burden of proving  the other necessary
elements of either  the impossibility of compliance or the "greater hazard"
defense.

It has not been shown for example that it was necessary in the first in-
stance to have required the miners to have erected a stopping beneath the over-
hanging brow. Evidence has not been presented to demonstrate that the stopping
could not have been erected in a safer location or that other alternative means
of meeting the ventilation requirements were. unavailable. Even assuming, argu-
endo, that such alternatives were unavailable, Westmoreland has failed to prove
that it would have been more hazardous to have supported or taken the overhang-
ing brow down.

MSHA apparently concedes that the overhanging roof in  this case could not
reasonably have been blasted down or supported with roof bolts  (because the can-
opy on  the roof-bolting machine would not allow the machine  to be placed under
the   subject brow)  and that  posts or crib blocks could not  have been Installed
because of the angle of the brow (Government Ex.   No.  A,' page 4).     MSHA main-
tains,  however,  that  the overhanging roof could have been cut down by using the
continuous mining machine.     There is no dispute  that no efforts  were made to do
this.     Westmoreland concedes, moreover,   that  the continuous miner cpuldjiave
been brought in parallel  to the old No.  2 entry if additional roof bolting had
been first provided in the entry.     It contends,  however,   that once in the vici-
nity of the brow,   the ripper heads of  the miner might  have come into contact
with roof bolts located in close proximity  to  the brow,   causing sparks and pos-
sibly tearing down part of the roof.    Westmoreland's argument fails, however, to
take  into consideration that  the continuous miner could have been safely used
to  trim  the brow just ahead  of the roof bolting operation.     Thus,   the miner oper-
ator could  have progressed alternately with the roof bolter,   cutting down the
brow without  the ripper head of the miner  ever being  in close proximity to the
inserted roof bolts.

Westmoreland also contends  that  the brow was beyond   the reach of the rip-
per head and therefore the miner could not have been  used   to b'ring it down.
Westmoreland ignores the evidence,  however,   that  the miner could  have been ele-
vated onto blocks that would have given the ripper head sufficient height to
have  reached  the brow.    While Westmoreland also  claims  that  it would not have
been  safe to have  placed roof bolts in the area between the last open crosscut
and  the second last crosscut in the old No.  2 entry in order  to  properly posi-
tion  the miner,  no specific  safety problems have been cited.     To the contrary,
MSHA  inspector Homer Gross opined  that  the continuous miner could have been
safely used  to bring down  the brow.     Under all  the circumstances,   it is clear
that Westmoreland has not met its burden of proving  either  the "greater hazard"
or "impossibility of compliance" defense.   The cited violation is accordingly
sustained.
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